repeatedly recognized the power of Congress to abrogate them unilaterally when Congress has clearly expressed its intent to do so. 12 However, the Court has never clearly described the basis for this power. In 1871, the Court suggested in The Cherokee Tobacco 3 that congressional abrogation is an application of the last-in-time rule, under which a treaty may supersede a prior statute and a statute may supersede a prior treaty.
14 Thirtytwo years later, the Court offered two other justifications in Lone Wolf v. Hitchcock. 5 Lone Wolf hints that abrogation can be justified by Congress' plenary power over Indian affairs." In addition, the decision suggests that abrogation can be viewed as an application of the international law doctrine of rebus sic stantibus, under which one party may terminate a treaty due to a fundamental change in circumstances. '7 This Note argues that none of these three justifications is persuasive and that the Court should give increased protection to Indian treaties. Section I provides the relevant background on treaties. Section II examines the justifications and concludes that none of them is persuasive. Finally, Section III proposes that congressional abrogation be limited by a "lastin-time plus" rule that would require Congress to provide both an express statement of abrogation and an acceptable reason as measured by the requirements for treaty termination under international law. This standard acknowledges the extensive congressional power over Indian affairs, while also recognizing the importance of the treaties and the unique status and history of the Indian peoples."
I. BACKGROUND ON TREATIES
A treaty may be thought of as a contract between two or more states.' 9 Under the Constitution, treaties are made by the President with the advice and consent of the Senate. 2 " The Court also has upheld "agreements" made by the President with the consent of both houses of Congress. These 12. See, e.g., United States v. Dion, 476 U.S. 734, 738 (1986 L. REv. 1213 L. REv. , 1227 L. REv. (1975 . Others would require an express statement of congressional intent in statutes that abrogate Indian treaty rights. See, e.g., Wilkinson & Volkman, supra note 1, at 645. Still others assert that any abrogation of treaty rights is a per se violation of international law. See, e.g., Note, supra agreements have the full force of treaties 2 ' and differ only in that both houses of Congress consent. 22 The international law doctrine of pacta sunt servanda requires that parties to a treaty perform their obligations in good faith." 3 Nevertheless, international law provides that treaties can be terminated for the following reasons: termination under the terms of the treaty or by consent of the parties; implied termination by a subsequent treaty; denunciation or withdrawal from certain types of treaties, such as treaties of alliance and commerce; termination as a consequence of a breach by another party; termination due to a fundamental change in circumstances; and, in certain situations, termination due to war between the parties. 2 " Unilateral termination requires that formal notice be given by the terminating party. 2 5 In the United States, the power to terminate treaties has been claimed for Congress, the President, and the President-and-Senate, and the location of the power has been, and continues to be, hotly contested. 26 Treaties (or their provisions) are either "self-executing" or "non-selfexecuting." '2 7 The Court has interpreted the supremacy clause 2 " to mean that self-executing treaties automatically become the supreme law of the land without the need of any legislative action. 2 Thus, they are superior 21 . See Antoine v. Washington, 420 U. S. 194, 204 (1975) ; Dick v. United States, 208 U.S. 340, 359 (1908) . The Court also has recognized executive agreements made by the President alone. See United States v. Pink, 315 U. S. 203, 229-30 (1942) ; United States v. Belmont, 301 U. S. 324, 330-31 (1937) . Executive agreements are beyond the scope of this Note. 22. In this Note, the terms "treaty" and "agreement" are used interchangeably. 167-71 (1972) .
27. Whether a treaty is self-executing is a matter of interpreting the agreement in light of its subject matter, the nature of its obligations, and the circumstances surrounding its adoption. See RE-STATEMENT (THIRD), supra note 23, § 111 comments h, i & reporters' notes 5, 6; L. HENKIN, supra note 26, at 158-59. For general discussions of self-executing and non-self-executing treaties, see id. at [Vol. 98: 793 to state laws and constitutions" 0 and on a par with federal statutes. 31 In the case of non-self-executing treaties, it is the implementing legislation that is the supreme law of the land. 2 Thus, both self-executing and nonself-executing treaties may have domestic consequences.
There are three ways for Congress to repeal the domestic effect of a treaty. First, Congress may be able to terminate the treaty. 33 Second, Congress can repeal the legislation implementing a non-self-executing treaty." Finally, the Court has developed a last-in-time rule for self-executing treaties, under which a treaty may supersede a prior statute and a statute may supersede a prior treaty. 3 5 In the latter two cases, the international obligations contained in the treaty remain; although domestic courts will give effect to the repeal, the United States remains obligated under international law. 3 6 The last-in-time rule is subject to a "clear statement" principle that requires a clear intent to supersede. Indian and international treaties are the same in many important respects. Indian treaties are contracts between two sovereign states, 38 are the supreme law of the land, 39 and may be abrogated by unilateral congressional action. 40 The status of the Indian nations, however, is the subject of Self-Executing Treaties, 51 MICH. L. REv. 1117 , 1139 -41 (1953 .
35. See, e.g., Whitney v. Robertson, 124 U.S. 190, 194 (1888 476, 497 (1937) . This Note focuses on the abrogation of self-executing portions of Indian treaties. The refusal to implement non-self-executing provisions and the supersession of implementing legislation are beyond the scope of this Note. much debate. Some commentators claim that many Indian nations qualify as "states" under international law. 4 The Court has not gone this far 42 and recently described Indian sovereignty to be of a "unique and limited character." '43 Consequently, the Court treats Indian and international treaties differently in two major respects, both of which extend more protection to Indian treaties.
First, the Court has been less willing to infer abrogations of Indian treaties than of international treaties." However, it has had some trouble deciding what form a clear statement principle should take in the Indian context. At various times, the Court has adopted the following tests: abrogation requires a showing of clear legislative intent; abrogation will not be lightly imputed; abrogation will be found only after construing the statute in favor of the treaty; and abrogation is subject to an "express statement" principle that requires an explicit legislative reference to treaty rights. 4 In its most recent statement, the Court required "clear evidence that Congress actually considered the conflict between its intended action on the one hand and Indian treaty rights on the other, and chose to resolve that conflict by abrogating the treaty. ' 46 Second, the Court applies traditional contract principles in interpreting international treaties, 47 but it has developed special canons of construction for Indian treaties: ambiguous expressions are resolved in favor of the Indians; 48 The Cherokee Tobacco 5 involved the conflict between a treaty provision guaranteeing to Cherokees living within their nation the right to manufacture and sell tobacco products without "paying any tax thereon," 5 2 and a subsequent statute imposing taxes on tobacco "produced anywhere within the exterior boundaries of the United States." 3 The Court noted that such conflicts arise because the Constitution declares self-executing treaties to be the supreme law of the land."' It acknowledged that the conflict is "not settled by the Constitution," 5 5 but asserted that there was "not . Foster involved a suit to recover certain lands claimed under a Spanish grant that was assertedly ratified by treaty. The Court rejected this argument, finding the treaty to be non-self-executing. 27 U.S. (2 Pet.) at 315. The Court went on to state, without explanation or support, that statutes and self-executing treaties are equivalent, and that had the treaty been self-executing it would have superseded any prior inconsistent statutes. Id.
Taylor involved the conflict between a commercial treaty and a subsequent tariff act. Justice Curtis, sitting as Circuit Justice, found the treaty to be non-self-executing and held that Congress was free to repeal its implementing legislation. 23 F. Cas. at 787-88. He went on to offer a lengthy discussion of treaty-statute conflicts. The Constitution, he noted, does not resolve the conflict. Id. at 785. The starting point is to examine the "nature and objects of each species of law" and the "authority from which each emanated." Id. He went on to state, without explanation or support, that the issue is "solely a matter of [domestic] law." Id. He argued that if the only way to undo the domestic effect of a treaty was to obtain the consent of the other party, the country would be placed in the absurd position of being dependent on a foreign government for its domestic law. Id. at 786. Thus, there must be the domestic power to repeal the domestic effect of a treaty. That Congress possesses it follows from the power to issue a declaration of war, which would automatically repeal certain provisions of treaties with the hostile party, and the power to regulate commerce, the subject matter of the treaty in question. Id. Curtis cited no authority for his position.
Clinton Bridge involved the conflict between a statute declaring the bridge to be a lawful structure and prior treaties providing for the free and unobstructed navigation of the Mississippi. In resolving the issue in favor of the statute, Justice Miller, sitting as Circuit Justice, relied mainly on separation of powers concerns. He argued that such conflicts involved political questions. 5 F. Cas. at 1062. Moreover, if the judicial department could give effect to treaties in the face of subsequent statutes, "it could annul declarations of war, suspend the levy of armies, and become a great international arbiter." Id. As This latter case did not discuss the issue at all, although it had been raised during arguments, and one this regard, the Court saw no difference between Indian treaties and international treaties, 5 8 but it noted that there were special "considerations of humanity and good faith" involved in the observance of Indian treaties. 59 The Court nonetheless declared that such conflicts were political questions and suggested that the proper redress was an appeal to Congress." 0
B. General Discussion of the Last-in-Time Rule
This section focuses on the general arguments surrounding the last-intime rule. The next section considers these arguments in the context of Indian treaties. The general arguments can be grouped into three categories: international law arguments, constitutional law arguments, and arguments arising from prudential concerns about treaties." 1 The relevant international law arguments concern the relation of international law to domestic law, the character of sovereignty, and the nature of treaties. There are two main approaches to the relation of international law to domestic law. 2 One argues that the two systems are completely separate and that international law can be applied domestically only when it has been incorporated by the domestic organs of government. 6 3 Once incorporated, international law is subject to the limitations applicable to all domestic law and may be repealed for domestic purposes by subsequent domestic action. 6 4 The second approach considers the two systems to be part of a single legal order in which domestic law derives its authority from international law and stands in a lower position in the hierarchy of legal systems. 6 5 The United States appears to have adopted the first counsel had offered his opinion that a later statute must prevail. The last-in-time rule is clearly suspect under the second approach. The first approach does not answer the question of the extent to which treaty obligations may bind a domestic government,"' and it does not specify the process required for domestic repeal.
A second type of argument starts with the premise that certain powers belong to a sovereign qua sovereign and may not be abandoned or surrendered. Therefore, to the extent that the Constitution commits these powers to Congress, legislation implementing these powers will be given effect, any treaty to the contrary notwithstanding. The last-in-time rule merely recognizes this principle." 9 But treaties are by definition contracts in which nations agree to restrict their sovereignty, 70 and the mere fact that nations regularly enter into treaties undercuts the premise of the argument. Moreover, the argument implies that there are no international obligations under certain types of treaties, a position specifically rejected by pacta sunt servanda. 71 The argument at best supports a right of abrogation, but it does not address the question of what process is required for domestic repeal. 2 By its very nature, a treaty must concern all parties to the agreement.
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Thus, if state A writes a purely domestic law into an agreement in order to circumvent its own domestic government, and state B cooperates by merely signing the agreement, then the agreement would not constitute a treaty under international law. 74 To this extent, it might be argued, domestic application of treaties is suspect and the last-in-time rule provides a "checking" function. However, there is no a priori reason why domestic matters are not of mutual concern. In addition, the argument loses much of its force when applied to the United States, where the Senate or the full Congress must give its consent. 5 The relevant constitutional arguments about the last-in-time rule center on the text, history, and structure of the Constitution. Except for the order in which they are presented, the text of the supremacy clause does not No. 75 (A. Hamilton) .
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The Yale Law Journal [Vol. 98: 793 distinguish between treaties and statutes as the supreme law of the land. 6 It has been suggested that this implies that treaties and statutes are equivalent and that therefore the later in time should apply. 77 However, the supremacy clause also does not distinguish between treaties and statutes on the one hand and the Constitution on the other, and it is clear that the last-in-time rule does not apply to statutes or treaties vis-a-vis the Constitution. 8 Neither the framers nor the ratifying conventions seem to have given much thought to the potential conflict between treaties and statutes. 79 The historical materials suggest that Jay and Hamilton believed that treaties were supreme with respect to both prior and subsequent statutes, 0 and that Madison thought the opposite. 8 " The first extended discussion of the issue occurred in 1796 during the House debates on the Jay treaty, and there was no consensus. Structural arguments about the last-in-time rule focus on the separation of powers. One argument assumes that a treaty cannot increase, decrease, redistribute, or barter away the powers of any of the three branches of government.
83 Therefore, no treaty can restrict the power of future Congresses to exercise their lawmaking functions. Swanwick). Such an argument is contrary to the last-in-time rule. Moreover, one wonders how far the argument should be carried. Consider, for example, that the judicial power is described in Article III of the Constitution, and the legislative power and executive power in Articles I and II, respectively. 77. This argument underlies the Court's early statements that a self-executing treaty is "to be regarded in courts of justice as equivalent to an act of the legislature," and that it would repeal "those acts of congress which [are] nition contracts in which nations agree to restrict their sovereignty." 8 It also provides that some congressional actions, such as the passage of a statute raising the salaries of sitting Article III judges, do restrict the power of future Congresses to exercise their lawmaking functions. 8 9 This structural argument at best is similar to the argument from sovereignty discussed above, and similar responses can be given. 9 0 A second separation of powers argument notes that both Congress and the President have foreign affairs powers, an overlap that allows for flexibility and checks and balances." 1 The last-in-time rule recognizes this overlap by enforcing the last will of the political sovereign. 9 2 This is the strongest constitutional argument for the last-in-time rule, and it has great force in the case of a foreign affairs conflict between the executive and legislative branches.
A final structural argument asserts that the last-in-time rule merely says that treaty-statute conflicts are inherently political and should be left to the political branches. 93 However, there is some question about the nature and scope of the political question doctrine, 9 4 and in the case of treaties this argument seems to be nothing more than a reformulation of the previous separation of powers argument 190, 194 (1888) ("If the country with which the treaty is made is dissatisfied with the action of the legislative department, it may present its complaint to the executive head of the government, and take such other measures as it may deem essential for the protection of its interests. The courts can afford no redress. Whether the complaining nation has just cause of complaint, or our country was justified in its legislation, are not matters for judicial cognizance.").
94. REV. 511 (1987) . Under his interpretation, treaties are superior to statutes, id. at 512, and a person with a claim based on the breach of international commitments is entitled to relief, id. at 516. But the Constitution requires courts to follow subsequent statutes, id. at 512, and relief must be sought from the political branches, id. at 512, 516, 520-21. As support for this position, Westen relies on the Court's statements in Indian and international treaty cases that such claims are non-justiciable, id. at 516-17, and on an assertion that in 1789 nations did not open their own courts to suits against themselves for the violation of treaties, id. at 521.
In response, several observations can be made. The Constitution specifically extends federal question jurisdiction to cases arising under treaties. U.S. CONsT. art. III, § 2, cl. 1. Later decisions have substantially modified the notion that Indian treaty claims are non-justiciable. See supra note 40; infra notes 121-32 and accompanying text. With respect to Westen's historical assertions, it should be noted that prize courts did provide a domestic forum for certain types of international law claims [Vol. 98: 793 Other arguments for the last-in-time rule stem from prudential concerns about treaties. First, the Court has indicated in at least one case that allowing a statute to supersede a prior treaty is more democratic because it recognizes the input of the House. 6 However, this argument is nothing more than a complaint that the House was left out of the treaty-making process. 97 The argument addresses neither agreements consented to by both houses of Congress nor superseding statutes passed over a veto. Moreover, it calls into question whether a treaty consented to only by the Senate can supersede a prior statute. 98 Second, several opinions have argued that the last-in-time rule avoids the absurdity of having domestic law at the mercy of a foreign government. 99 However, this argument justifies at most a right of abrogation, and it does not specify the process required for domestic repeal. Third, it might be suggested that the rule allows Congress to abrogate the harmful effects of a treaty while preserving the "clean hands" of the President. But the President's feelings generally are well-known, and the argument makes little sense if the President signs the superseding statute. 1 "'
Perhaps the best explanation of the last-in-time rule comes from the concerns underlying its development in the nineteenth century. The rule emerged in a time when the Court was very reluctant to strike down federal statutes. 1 "' In addition, many of the early cases in which it was ap- Even accepting Westen's basic position, it is plausible that the framers created the foreign affairs overlap in part to provide the checks and balances necessary to protect the integrity of this dispute resolution process. Thus, the overlap in foreign affairs is part of the core support of either interpretation of the last-in-time rule.
96. (No. 13, 799) , affd, 67 U.S. (2 Black) 481 (1862), Justice Curtis, sitting as Circuit Justice, argued, "That the constitution was designed to place our country in this helpless condition, is a supposition wholly inadmissible." See also The Chinese Exclusion Case, 130 U.S. 581, 602 (1889) (arguing that rule could not be otherwise without "deeply affecting [the nation's] independence"); Dred Scott v. Sandford, 60 U.S. (19 How.) 393, 629-30 (1857) (Curtis, J., dissenting) (repeating argument given in Taylor).
100. The President may be able to claim that she is forced to sign a particular statute because it contains other provisions. plied involved commercial treaties, I°2 a subject of particular concern to the framers because of the importance of commercial affairs. I0 3
C. Critique of the Last-in-Time Rule Justification
The view that congressional abrogation of Indian treaties is an application of the last-in-time rule is problematic for several reasons. First, the rule generally leaves the non-domestic obligations of treaties intact, 1 0 4 but there is no suggestion in any decision that federal obligations contained in Indian treaties survive abrogation in any way. In other words, a direct analogy to the rule might suggest that statutes abrogate off-reservation rights but not on-reservation rights. 10 5 Second, the rule is particularly suspect when applied to Indian treaties. The strongest arguments favoring the rule involve the separation of powers and prudential concerns about treaties. 1 ' 0 However, the separation of powers argument does not apply because the doctrine of plenary congressional power precludes the type of overlap that exists in foreign affairs. 1 07 Prudential arguments are also unavailing. There is little worry about our domestic law being held hostage: Indians have been willing to negotiate when treaties have become outdated.' 1 The clean hands of the President are not an issue in Indian affairs. Moreover, the critical provisions of Indian treaties, such as recognition and guarantees of sovereignty and terri- 324-25 (1942) (citing implied congressional consent as basis for President's power to create reservations by executive order). This view is underscored by the Court's recent tendency to ground federal power over Indian affairs in specific clauses of the Constitution, see infra text accompanying notes 125-28, because the President, unlike Congress, has no specific grant of authority over Indian affairs, cf. C. WILKINSON, supra note 3, at 179 n.66 (arguing that President's war powers have been of limited importance since mid-nineteenth century). Felix Cohen apparently viewed the President's power over Indian affairs as administrative power delegated by Congress. See F: COHEN, supra note 5, at 100-15.
Moreover, the Court, in expressing the view that treaty-statute conflicts were inherently political, relied in part on the fact that foreign states have international means of protecting their interests. See supra note 93. Indians, however, lack this ability.
108. See, e.g Even after The Cherokee Tobacco, Congress seemed unsure of the scope of its authority to abrogate Indian treaties. 10 9 In Lone Wolf v. Hitchcock,"' however, the Court clearly stated that Congress has broad power to abrogate Indian treaties. 1 1 Lone Wolf involved a treaty setting aside a reservation and providing that no further land cessions would be valid without the approval of at least three-fourths of all adult males occupying the reservation. 2 A later "agreement" provided for further cessions,11 and subsequent legislation opened up a large part of the reservation for homesteading." 4 The Indians argued that treaty-guaranteed property rights could not be unilaterally abrogated by Congress without violating due process, 1 5 and that the subsequent legislation amounted to unilateral abrogation because the "agreement" was obtained by fraud and lacked the three-fourths consent required by the treaty."
6 In a somewhat disorganized opinion, the Court rejected the due process argument and thereby avoided the question of whether the "agreement" was valid. The Court began by implying that abrogation may be viewed as an exercise of Congress' plenary power:
Congress [possesses] a paramount power over the property of the Indians, by reason of its exercise of guardianship over their interests, and . . . such authority might be implied, even though opposed to the strict letter of a treaty with the Indians. . . . Plenary authority over the tribal relations of the Indians has been exercised by Congress from the beginning, and the power has always been deemed a political one, not subject to be controlled by the judicial department of the government."' 109. This hesitancy may be explained by the fact that most treaties abrogated earlier involved commerce and immigration. See supra note 102 and accompanying text. The government often struggled to maintain the appearance that changes in treaties were due to "agreement" rather than unilateral congressional action. A good example is the attempt to obtain the Black Hills by "agreement." See United States v. Sioux Nation of Indians, 448 U. S. 371, 374-84 (1980). 110. 187 U.S. 553 (1903) . 111. Congress apparently viewed this decision as an enlargement of its powers. See Rosebud Sioux Tribe v. Kneip, 430 U.S. 584, 587-88, 594-95 & n.17, 598 & n.19 (1977) .
112. Treaty of Oct. 21, 1867 , arts. II, XII, 15 Stat. 581, 582, 585. 113. Act of June 6, 1900 , ch. 813, § 6, 31 Stat. 672, 676. 114. Act of Mar. 3, 1901 , ch. 846, 31 Stat. 1093 Act of Mar. 3, 1901 , ch. 832, 31 Stat. 1058 , 1078 Act of Jan. 4, 1901, ch. 8, 31 Stat. 727 [Vol. 98: 793
After relying on the last-in-time rule,' 9 the Court offered yet a third justification, one closely resembling rebus sic stantibus, the doctrine of changed circumstances:
The power exists to abrogate the provisions of an Indian treaty, though presumably such power will be exercised only when circumstances arise which not only justify the government in disregarding the stipulations of the treaty, but may demand, in the interest of the country and the Indians themselves, that it should do so. When, therefore, treaties were entered into between the United States and a tribe of Indians it was never doubted that the power to abrogate existed in Congress, and that in a contingency such power might be availed of from considerations of governmental policy, particularly if consistent with good faith towards the Indians. 2 '
Note that the Court suggests that the doctrine may be invoked because of the interests of the nation as a whole or the obligations of the United States as guardian.
E. Critique of the Plenary Power Justification
The view that congressional abrogation is an application of the plenary power doctrine is unpersuasive today because the doctrine has been significantly narrowed since Lone Wolf The term "plenary power" has at least three meanings: exclusive power, preemptive power, and power that is unlimited both in the manner in which it may be used and as to the objectives that may be pursued. 1 2 ' In Indian law, the term has been used with each meaning.' 22 The third meaning, however, has been considerably narrowed. 23 The Lone Wolf Court spoke of plenary power over Indian affairs as unreviewable.' 2 ' In recent cases, however, the Court has exercised judicial review' 2 5 and has specifically repudiated the notion that congressional ac- 
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The Yale Law Journal [Vol. 98: 793 tions in this area are unreviewable.' 26 The Court also has stated that Congress' power over Indian affairs is "drawn both explicitly and implicitly from the Constitution itself.1 1 27 Accordingly, modern decisions seek to ground congressional power in specific clauses of the Constitution. 2 8 The Court's latest statement on abrogation, while quoting Lone Wolf, does not rely on the plenary power language, 2 9 and the Court arguably has separated plenary power from the power to abrogate Indian treaties.' 3 0 The plenary power argument most closely resembles several of the arguments offered in favor of the last-in-time rule, particularly the separation of powers arguments, the argument from sovereignty, and the argument based on the nature of treaties. As such, it can be met with the same responses. 1 3 ' Thus, the plenary power doctrine does not justify congressional abrogation.' 3 2
F. Critique of the Rebus Sic Stantibus Justification
The view that congressional abrogation is an application of rebus sic stantibus is problematic for several reasons. First, it is difficult to view congressional abrogation as treaty termination. There is great controversy about the power of Congress to terminate treaties . 133 In any case, Congress has used explicit language when it has attempted to terminate international treaties,' but only one Indian treaty was so abrogated.' 3 5 Treaty termination by one party may free the other party as well, 8 ' but there is no suggestion in the decisions that the Indians are now free to disregard their treaty obligations. Unilateral treaty termination requires formal notice, 1 3 7 but there is no record of this having been done in the case of Indian treaties."' It is plausible that the reason favoring formal notice by the head of state-namely, that states interact through heads of state-requires only that Indians be given notice by Congress, which is deemed by the plenary power doctrine 13 to be the head of state in Indian affairs. However, this would imply an express statement principle, which the Court has thus far refused to impose. 14 0 Second, the conditions for invoking rebus sic stantibus are rarely satisfied in the Indian context.
1 " The doctrine of rebus sic stantibus 4 2 holds that a treaty may be terminated due to a fundamental change in circumstances that has occurred since the making of the agreement.
1 4 3 The change must have been unforeseen, 1 " but it could be argued that the United States was aware of the changed circumstances under which many Indian treaties might be claimed to be terminated.
1 4 The terminated treaty obligations must be unperformed;
4 " for example, the doctrine would not cover treaties setting a boundary. 147 Thus, the boundary setting provisions of Indian treaties arguably are outside the scope of the doctrine, 14 as are provisions recognizing sovereignty or guaranteeing mineral rights. In addition, the effect of the change must be to transform radically deed, the Court's admission that the last-in-time rule is not derived from the Constitution 159 can be seen as a recognition that the exact nature of the rule is subject to the doctrinal considerations examined above. Moreover, the increased protection is consistent with the Court's increased protection of Indian treaties in other areas. 16 0 Presumably, most abrogations would occur under rebus sic stantibus, based on changed circumstances that affect the interests of the nation as a whole or the obligations of the United States as guardian. 161 Other abrogations might occur, for example, by consent of the parties.
16 2 Whether the necessary conditions are satisfied would be a question for the courts.' 6 3 This scheme would result in a heavier emphasis on negotiation, both because Congress would have a burden of justification and because it may be politically difficult to pass statutes with express statements of abrogation. But Indians have been willing to discuss treaty disputes, 6 and Indian leaders have put forward concrete proposals for reinstituting the negotiation process.1
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The proposed limits would affect the plenary power doctrine in several ways. They would diminish congressional power over Indian rights. On the other hand, they do recognize extensive congressional power over Indian treaties, a power that is hotly contested with respect to international treaties. 1 6 Furthermore, the proposal allows the guardian responsibility is doubtful that the framers of the Constitution, whatever their feelings about the rule, would have felt that international treaties could be superseded by statute but that Indian treaties could not be. One could respond that the "last-in-time plus" rule should apply to both, that the last-in-time rule should not apply to international treaties, or that the thoughts of the framers are not relevant. However, the first response needs more justification, and the last two responses sharply pose the difficult doctrinal question of whether a treaty can trump the Constitution, assuming that a treaty can trump both prior and subsequent statutes.
159. 163. The courts already determine whether action is a legitimate exercise of the guardian authority in deciding whether a Fifth Amendment taking has occurred. See, e.g., United States v. Sioux Nation of Indians, 448 U.S. 371, 409-23 (1980) . It is plausible that the courts, in deciding whether proffered rebus sic stantibus justifications are legitimate, should give some deference to a congressional finding. The courts could apply a rational basis test, which would be consistent with scrutiny in other areas of Indian affairs. 
